15 project, basically? (RT 9-11-03 p. 180,181)

Dr Smallwood testified that the power plant will impact the Herrera Mitigation bank and
the proposed adjacent mitigation parcels.

18 MR. BOYD: Do you agree with her

19 statement that the value of the current and

20 proposed mitigation sites in this area will be

21 greatly devalued as a result of this development?
22 MR. SMALLWOOD: I absolutely agree with

23 her, yes. (RT 9-11-03 p. 151)

The power plants construction and operational noise levels can reach levels as high as 90
dBA. The sensitive species near the plant will be driven off by the noise and activity and
lighting at the site making this a poor mitigation scheme.

Unfair Hearing

The energy commission Staff in their opening brief on page 16 states that the
Intervenors and the public had full access to the environmental documents necessary for a
complete analysis of the projects mitigation. This is laughable considering that the
interveners and their expert did not even have a copy of the mitigation proposal (Exhibit
14) before the hearings and until after their witness’s testimony. (RT 9-11-03 p. 122,
178,) The most import document the mitigation lands proposal was withheld from the
Interveners due to alleged confidentiality until after their expert Dr, Shown Smallwood
testified. Any claim that the Intervenors had full access to important documents is
refuted by the record and in itself comprises an unfair hearing. The Intervenor went to
great expense to bring Dr. Smallwood and could really not afford to have him their and to
have critical information withheld till after their experts testimony constitutes and unfair

hearting in itself.
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Discussion of the applicants Compliance and safety record were excluded from the

hearing and the important documents and discussion that reveal the applicant’s poor

safety and compliance record were excluded. The Energy Commission ignored important

evidence that they are required to evaluate to determine if the Applicant can operate the

project safely and meet his permit conditions in order to protect the public’s health and

welfare as required in Laurel Heights v. Regents of the University of California (1988)

47 Cal 3". 376,420)

EXHIBIT 72A

EXHIBIT 72B

EXHIBIT 72C

EXHIBIT 72D

EXHIBIT 72E

EXHIBIT 73A

EXHIBIT 98

Newspaper article from the Miami Herald “FPL Workers Put Out
Transformer Fire, Dania Beach™ dated April 9, 2000. Docketed August
29, 2003. Sponsored by Intervenor Sarvey. Objection sustained and
not received.

Newspaper article “Leak Causes FPL Plant Blast”, dated September 10,
2002. Docketed on August 29, 2003. Sponsored by Intervenor Sarvey.
Objection sustained and not received.

Newspaper Articles, Palm Beach Post, “FPL Probe Obviously Didn’t go
Far Enough” dated March 4, 2002, and “FPL Fumbles Again,” dated
March 3, 2002. Docketed August 29, 2003. Sponsored by Intervenor
Sarvey. Objection sustained and not received.

Newspaper Articles Sun Sentivile “Judges Order FPL to Pay $10
Million in Lawsuit Related to Power Outage” dated May 23, 2002.
Docketed August 29, 2003. Sponsored by Intervenor Sarvey. Objection
sustained and not received.

Newspaper Article Sun Sentinel “U.S. Says Plotters Aimed at FPL”
dated May 18,, 2002. Docketed August 29, 2003. Sponsored by
Intervenor Sarvey. Objection sustained and not received.

Newspaper Article S.F. Chronicle ”Gas Explosion Sends Up Fireball at

Fairfield Plant” dated October 18,, 2002. Docketed August 29, 2003.
Sponsored by Intervenor Sarvey. Objection sustained and not received.

Massachusetts Dept. of Environmental Protection (DEP) News, article
downloaded from the internet entitled “FPL Energy Systems Delayed
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Notification to DEP,” dated March 1, 2001. Not docketed. Sponsored
by Intervenor Sarvey. Objection sustained and not received.

EXHIBIT 99 U. S. Environmental Protection Agency Enforcement & Compliance
History Online downloaded from the internet entitled “Detailed Facility
Report” re compliance history of FPL power plant facilities, downloaded
September 8, 2003. Not docketed. Objection sustained and not '
received.

On September 23 Intevenor informed the Public Advisor that serious errors and
omissions were contained in the Evidentiary Record for the Tesla Power Project.
Intevenor reéuested that the Energy commission correct these errors and omissions to
properly reflect the Evidentiary Proceedings. The Public Advisor informed Intevenor
that the Hearing Officer requested that Intervenor provide a list \of errors and omissions
observéd in the Recorded Transcript. Intervenor maintains that it is not his responsibility
to correct the transcripts and reiterates his formal protest in his opening brief on the
condition of the Evidentiary Record and intentional Omissions from the Evidentiary
Record. On September 24 Intevenor placed a call to Peters Shorthand Recording
Corporation requesting a recording of the Transcript of the Evidentiary Record to comply
with Hearing Officers request for corrections to the record but was informed that audio
tapes have been destroyed. Shouid legal challenge ensue in this proceeding it is
necessary to correct errors and intentional omissions form the recorded transcript.

Additionally the Hearing Officer illegally censored public comment in the
September 18, 2003 hearing at page 216 Line 22. (Official Protest Docket # 29996,
29981) The Exhibit List has also classified the Interveners expert testimony (Exhibit
102) on Air Quality and Worker Safety and Fire protection as comments of the Intervenor

rather than expert testimony when all parties staff and applicant agreed that such

testimony should be expert testimony (9-18-03 p. 36) and the qualifications and the
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testimony of Intervenor went unchallenged in the hearings. (9-18-03 p. 26) The bias

demonstrated in the hearings to this Intevenors participation was so evident that Senior

Representatives of the Alameda County Community Development Department

" commented that “In relation to Intervenors participation in the Evidentiary Hearing that

the Hearing Officer was conducting a “Kangaroo Court”

Even Exhibits that had been accepted in the EAEC Hearings related to Cumulative

Impacts of other Reasonably Foreseeable Projects were excluded.

EXHIBIT 84

EXHIBIT 85

EXHIBIT 86

EXHIBIT 87

EXHIBIT 88

EXHIBIT 89

Newspaper Article Tracy Press “Good, Bad News About Plant
Emissions,” quotes of Matt Haber, dated June 13, 2003. Docketed
August 29, 2003. Sponsored by Intervenor Sarvey. Objection sustained
and not received. w

Letter from the SIVUAPCD to City of Tracy, Tracy Hills Specific Plan
Environmental Impact, dated March 24, 1997. Docketed August 29,
2003. Sponsored by Intervenor Sarvey. Objection sustained and not
received.

Letter from the SJVUAPCD to City of Tracy, Emission Summary, and
Isopleth, dated June 5, 2002, Docketed August 29, 2003. Sponsored by

Intervenor Sarvey. Objection sustained and not received..

Letter from SIJVUAPCD to City of Tracy, South Schulte Specific Plan
Environmental Impact, dated May 14, 1997, and Isopleth. Docketed
August 29, 2003. Sponsored by Intervenor Sarvey. Objection sustained
and not received.

Mountain House Emission Summary from Mountain House EIR, dated .
September 1, 1994, and Isopleth. Docketed August 29, 2003. Sponsored
by Intervenor Sarvey. Objection sustained and not received.

CEC Staff FSA on East Altamont Energy Center (01-AFC-4). Docketed

August 29, 2003. Sponsored by Intervenor Sarvey. Objection
sustained and not received.
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APPLICATION FOR CERTIFICATION FOR THE DOCKET NO. 01-AFC-4
EAST ALTAMONT ENERGY CENTER | (AFC ACCEPTED 06/27/01)
(EAST ALTAMONT) :

Exhibit 6S:

Exhibit 6N:

Exhibit 60:

Exhibit 61:

Exhibit 6I (1):

Exhibit 61 (2):

Exhibit 61 (3):

Exhibit 61 (4):

TENTATI VE EXHIBIT LIST’

SIVAPCD letter to the City of Tracy (Department of Development and
Engineering Services, dated May 14, 1997, regarding the South Schulte -
Specific Plan draft EIR. Sponsored by Intervenor Sarvey and admitted into
evidence on October 21, 2002.

SIVAPCD letter to the City of Tracy (Department of Development and
Engineering Services, dated June 5, 2002, regarding draft EIR (DEIR) for
the Tracy Gateway Project. Sponsored by Intervenor Sarvey and admitted
into evidence on October 21, 2002.

SIVAPCD letter to the City of Tracy (Department of Development and
Engineering Services, dated March 24, 1997, regarding the Tracy Hills
Specific Plan draft EIR. Sponsored by Intervenor Sarvey and admitted into
evidence on October 21, 2002.

Excerpts of newspaper articles taken from the Internet, as follows.
Sponsored by Intervenor Sarvey and admitted into evidence on October 16,
2002. '

August 20, 2002 “Report: Man Threatens FPL Plant, White House” (1 page)

May 19, 2002 “Feds indict Pakistani teen in plot to blow up Port Everglad”
(South Florida Sun-Sentinel; 1 page).

April 1, 2002 “Pakistani Plotted to Bomb Florida Power Plants, Officials
Say” (The New York Times; 1 page).

March 28, 2002 “Terror suspect to be deported” (The Miami Herald; 1
page).
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Land Use

The project does not comply with Measure D.

The voter approved initiative Measure D seeks to preserve the project area for
agriculture and open space. Measure D is entitled “Save Agriculture and Open Space
Lands.” Its overarching purpose is “to preserve and enhance agriculture and agricultural
lands, and to protect the natural qualities, the wildlife habitats, the watersheds and the
beautiful open spaces of Alameda County from excessive, badly located and harmful
development.” (Decision Shea Homes v. County of Alameda CA Alameda County
Super. Ct. Nos. 8355102, 835646-0)

The project is exactly the type of development that measure D was written to
prohibit as testified by Dick Schneider the'measures co-author (Exhibit 75B) and the
Sierra Club Resolution (Exhibit 74A).

Measure D restricts the size of infrastructure to what is necessary to serve the needs
of Eastern Alameda County. Policy 14A states “the County shall not provide or
authorize public facilities or other infrastructure in excess of that needed for permissible
development consistent with the initiative.” (Exhibit 75 A page 3) Clearly 1169 MW is
far more electricity than is needed to service Eastern Alameda County which already has
adequate service. -Staff and Alameda County both agree on this point as staffs testimony
evinces.

“They acknowledged (Alameda County) that given the 1120 MW size of the TPP, the

project will provide electricity beyond that “needed” by the East County area residents
and businesses.” (Exhibit 51 FSA p. 4.5-11)
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Dick Schneider Co-author and Campaign Manger for Measure D testified that the
proposed project was not allowed under Measure D because of the infrastructure size
limitations. (Exhibit 75B) The Sierra Club who sponsored the initiative passed a
resolution opposing the Tesla Power project because it is not compatible with Measure D
and the Measures infrastructure limitations. . (Exhibit 74A) Courts are also obligated to

resolve any reasonable doubts in favor of the exercise of the right of the initiative.

(Brosnahan v. Brown (1982) 32 Cal.3d 236, 241.)

The Project Violates the Williamson Act.

In order to qualify for Cancellation of the Williamson act the project must be
compatible with all County Laws Ordinances and Regulations.

Measure D’s Policy 86 states that the County shall not approve cancellation of
Williamson Act contracts within or outside the Urban Growth Boundary except where the
state mandated findings can be made, and that the cancellation is consistent with the
initiative (i.e. the policy intent of Measure D). (Exhibit 51 p. 4.5-3)

There are other nearby parcels (Mountain House and Bruns Road site and EAEC Site)
that are equally suitable for the power plant which to date have not been shown to be
environmentally inferior that are not under Williamson Act Contract.. (Exhibit 51 p.
6.29) The project is not compatible with adjacent uses such as the Harea Mitigation
Bank an existing biological reserve. (Exhibit 14A) The project cannot result in adjacent
lands being removed from agriculture WhiCh it does. (Exhibit 14) The TPP requires the
conversion of a portion of the existing Harea mitigation bank 27.3 acres to be converted
to a non agricultural and conservation use which is part of the laydown area in violation

of the Williamson Act. (RT 9-11-02 p, 81) Biology Staff expressed concern that

agricultural management practices may not be compatible with the wildlife conservation
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easement. (Exhibit 51 p. 4.2-46)

The TPP will result in a discontinuous and leapfrog pattern of urban use prohibited by
Measure D increase air pollution and the demand for water. (The Decision in Shea
homes vs. Alameda County notes the uneconomical scattered and far-flung public
facilities that would result there from and the increased air pollution, traffic, and demand
for water attendant thereto and seeks to avoid these types of Developments like the TPP.
Shea Homes v. County of Alameda CA Alameda County Super. Ct. Nos. 83551023
835646-0)

Alameda County’s findings ignore that the TPP is not consistent with the current Haera
Conservation Parcel or adjoining agricultural lands it only notes the existing Tesla
Substation (Exhibit 16 p. 3)

Alameda County was required to make a finding that other public concerns must
outweigh the objectives of the Williamson Act to rescind the Williamson Act Contract on
parcel numbers 099A-7825-001-04. Part of Alameda Counties findings were that the
State experiences blackouts due to lack of electrical generation. Alameda County did no
need assessment to analyze if indeed this facility is needed for the public benefit. (RT 9-
11-03 p. 45) Since Alameda County made their Williamson act findings several events
have occurred The Governor has declared the Energy Crisis over. No longer do
environmental concerns and LORS need to be violated to site power plants. No rolling
Blackouts have occurred in two years and the energy crisis has proved to have been the
result of gaming and manipulation of the energy market including actions by FPL and not
due to an electricity shortage. Any potential energy shortages to Alameda County have

been eliminated by the certification of the EAEC an 1100 MW power plant large enough
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‘to serve all the needs of Eastern Alameda County and all of Alameda County. The
combined emissions from the three power plants in the area now jeopardizes public
health in the Tracy area and no older power plants have been retired in the project area

~ which would reduce local emissions. To establish that the project is needed for the |

Public Benefit Alameda County would have to do a need assessment which they have not

done. (RT 9-11-03 p. 45)

To defer to Alameda County and not examine the intent of Measure D and the ECAP

will result in a factual error in the PMPD and put the Commission’s license in jeopardy.

Worker Safety and Fire Protection

The hearing officer has instructed Staff to create a condition of Certification to address
the continuing burden placed on Tracy Fire and the Taxpayers in Tracy from the siting of

three power plants.

19 HEARING OFFICER GEFTER: That's fine.

20 If the Fire Department representatives could work
21 with Staff and the Applicant to provide some

22 language and a condition that reflects, to the

23 extent you can, what this agreement is, it would
24 be helptul. (RT 9-10-03 p. 205)

12 HEARING OFFICER GEFTER: Okay. And then

13 we need some more information about the automatic
14 aid agreement, and perhaps that can be included in
15 language for condition that talks about the water

16 tenderer truck and the arrangement that the

17 Applicant has with Alameda County.

(RT 9-10-03 p. 237)

WORKER SAFETY Intervenor -1
Applicant will enter into an agreement with Tracy Fire Department for the
purpose of ensuring that TFD will provide supplemental first response to TESLA
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Socioeconomics

The Cumulative impact of siting three power plants in the Tracy Area is a
disproportionate impact to Residents near the three facilities. (Tracy peaker 01-AFC-16,
EAEC 01-AFC-04, Tesla Power Project 01-AFC-21) Economically the benefits of the
two large 1100MW plants accrue to Alameda County. The Expected Property tax
Revenue alone approaches $12,000,000 a year. Tracy and Mountain House Residents
will be required to pay for the supplemental first fire response to these two massive
facilities. Without direct appropriation of funds by the Energy Commission to the Tracy
Fire Department mitigation may not occur. Alameda County has no obligation to transfer
resources that they have been given by FPL and Calpine and should not be required to do
so. Alameda County also has Fire Department Impacts and must move their existing
Livermore Station 8 to accommodate the Energy Facilities. Tracy Fire to date has
received no direct mitigation from any of the three power plants due to a'poor evaluation
of Emergency Impacts by Energy commission staff as noted in the EAEC Final
Decision. . (01-AFC-04 p. 198,199) Chairman Keese noted in the decision on page 199.
“Applicant and Staff, in their analysis, have both emphasized the former (low risk) at the
expense of the latter (response). The Committee feels that risks associated with the
construction and operation of EAEC need to be acknowledged, managed, and properly
mitigated. Power plants are inherently hazardous places. When these hazards are
acknowledged and mitigated through measures, equipment and training, risk can be
reduced to an acceptable level. Ignoring or inappropriately minimizing the risks, sows the
seeds for accidents, injuries or even fatalities. It can also lead to complacency and under-
preparedness for a response, which is unacceptable to this Committee and a potential
disservice to the community at large” * Applicant, ACFD, and.Staff agree on the
estimate of response times. While we could agree that the response times are comparable
for a rural area, the region is quickly becoming urbanized and is already impacted by

urban traffic patterns. Hence, we believe that the agreed upon response times are
optimistic.”
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The Taxpayer of the Tracy Rural Fire Department will fund the first response to the
Tesla Power Plant and the two other energy plants. The San Joaquin County taxpayers
will also fund the first response for Law Enforcement to the two massive Energy
Facilities because they must protect the citizens in San Joaquin County. As has been well
documented in the EAEC Proceeding (01-AFC-04 Exhibit 6I-1, Exhibit 61-2, Exhibit 6I-
3, Exhibit 61-4) but suppressed by the fearing officer in the Tesla Proceeding (Disallowed
Exhibit 72E) these energy facilities are high priority terrorist targets. Failure to discuss
these law enforcement and Emergency Service Issues and the Tesla and EAEC
Applicants Safety Records and Procedures at other projects they own (Disallowed
Exhibits 72A, 72B, 72c, 72D, 72E, 73A, 73B) leads to complacency and under-
preparedness and is a disservice to the Citizens of Tracy and San Joaquin County. The
Socioeconomic and Environmental Justice (Exhibit 82) issues remain unresolved due to
suppression of analysis, discussion, and evidence in the hearings. One of the major
requirements of the Commission is to determine if the TPP can be operated safely and
whether it will comply with its conditions of certification. Any evidence that would help
the Commission make that decision has been suppressed as irrelevant. The Tesla Power
Plant and the EAEC will be located nest to major electrical substations which supply
large areas of the State and are major terrorist targets. To locate two such facilities
within 6 miles of each other without adequate mitigation to the affected fire and police
departments is unconscionable and an abuse of discretion. To not discuss these issues
and suppress evidence related to them is eriminal and an Abuse of Discretion.

Requiring the Residents of San Joaquin county to subsidize the applicants air quality

mitigation with incentive payments in the STVUAPCD incentive programs is also an
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unfair burden on the residents of San Joaquin county. Any attempt to not require air
quality redLlction programs for the life of the project funded by the Applicant forces San
Joaquin valley residents to continue to subsidize the applicant’s air quality mitigation
while Alameda County receives the majority of the economic benefits. The Applicant
should be required to fund the entire mitigation in the SIVUAPCD and continue to do so

through the life of the project and not just one time for a period of 7.7 years.

Environmental Justice

Environmental Justice Guidelines require that disproportionate Cumulative impacts to
Communities and Minority Communities be analyzed. (CARB, EPA Environmental
Justice Guidelines) Lack of a proper Cumulative Air Analysis requested by Intervenor
(Exhibit 81) and State Representative (Exhibit 82) and subject of Motion to Compel
(Exhibit 83) has hampered any true evaluation of environmental impacts. The Staff and
Applicants failure to include all Reasonably Foreseeable Development Projects in their
analyses (Gateway Business Park EAEC Exhibit 6N same as suppressed TPP Exhibit 86,
South Schulte Development Info EAEC Exhibit 6S same as suppressed TPP Exhibit 87,
Tracy Hill EAEC Exhibit 60 same as suppressed TPP Exhibit 85, Cordes Ranch, Addesa
Auto Auction facility, Bright Development) is fatal to a proper evaluation of the energy
projects impacts in the rapidly developing community. The magnitude and the location
of the impacts from these enormous business and residential developments are
unanalyzed. Not knowing the magnitude and location of these impacts in relation to
admitted minority population census blocks and the entire Community in general is a

violation of Environmental Justice Guidelines. The most complete Cumulative Air
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Analysis tp date was submitted by the Energy Commission Stéff in the EAEC. Isopleths
of PM10 Cumulative impacts only were presented below along with the Isopleths
presented in Exhibits 85,86,87,88. Figure 1 and Figure 2 were presented the day of the
hearings for the EAEC and were also unanalyzed for environmental justice impacts and
also failed to include the above Reasonably Foreseeable Developments Projects in Land
Use Table 1. These isopleths presented below show operational impacts from the
Cumulative De\./elopments as high as 7.9 ug/m3 and construction impacts as high as 32.6
ug/m3 which occur in the Mountain House Community and to Minority.Census blocks as
depicted in TPP Exhibit 1 Figure 5.8-1. Not only did the analyses of Staff and Applicant
fail to include most of the reasonably foreseeable projects in Land Use Table 1 (Exhibit
51) their.analysis is void of any discussion of where these impacts occurred in relation to
the minority census blocks. Even if this analysis of impacts to minority census blocks
has occurred the impacts are extremely undervalued because of the lack of inclusion of
the majority of reasonably foreseeable projects. I also note CEC Staff in the EAEC filed
a motion to compel such a comprehensive study but were rebuffed by the Committee.

(EAEC Energy Commission Staffs Brief on Cumulative Air Analysis December 3, 2001.)
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BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT COMMISSION
‘OF THE STATE OF CALIFORNIA

APPLICATION FOR CERTIFICATION FOR THE
TESLA POWER PROJECT

BY MIDWAY POWERLLC

DockEeT No. 01-AFC-21
. (DATA ADEQUATE 01/09/02)

PROOF OF SERVICE
(Revised 10/09/03)

[, Penny Simmons, declare that on December 1, 2003, | deposited copies of the
attached Intervener Robert Sarvey’s Reply Brief, in the United States mail at
Sacramento, CA with first class postage thereon fully prepaid and addressed to the

following:

DOCKET UNIT

Send the original signed document plus
the required 12 copies to the address
below:

CALIFORNIA ENERGY COMMISSION
DOCKET UNIT, MS-4

Attn: Docket No. 00-AFC-21

1516 Ninth Street

Sacramento, CA 95814-5512
docket@energy.state.ca.us

* * * *

In addition to the documents sent to the
Commission Docket Unit, also send
individual copies of any documents to:

APPLICANT

Midway Power, LLC.

Attn: Derrel A. Grant, Jr.
Attn: Scott Busa

700 Universe Blvd.

Juno Beach, FL 33408-0420
derrel_grant@fpl.com
sbusa@fpl.com

Revisions to POS List, i.e. updates, additions and/or deletions.

COUNSEL FOR APPLICANT

Galati & Blek, LLC

Attn: Scott A. Galati, Esq.
Plaza Towers

555 Capitol Mall, Suite 600
Sacramento, CA 95814
sgalati@gb-lip.com

INTERVENORS

CURE

Attn: Marc D. Joseph, Esq.

Adams Broadwell Joseph & Cardozo
651 Gateway Blvd., Suite 900

South San Francisco, CA 94080
mdjoseph@adamsbroadwell.com

Robert Sarvey

501 W. Grantline Road
Tracy, CA 95376
SarveyBob@aol.com

Californians for Renewable Energy (CARE)

Attn: Michael Boyd
5439 Soquel Drive
Soquel, CA 95073
MichaelBoyd @sbcglobal.net


mailto:docket@energy.state.ca.lJs

San Joaquin Valley Air Pollution Olsona@rb5s.ca.gov
Control District

Attn: Seyed Sadredin Bay Area Air Quality Management District
Director of Permit Services Attn: Dennis Jang
4230 Kiernan Avenue, Suite 130 939 Ellis Street
Modesto, CA 95356-9322 San Francisco, CA 94109
Seyed.Sadredin @valleyair.org djang@baaqmd.gov

Alameda County Community Development
INTERESTED AGENCIES Agency, Planning Department

Attn: Bruce H. Jensen, Planner
Central Valley Regional Water Quality 399 EImhurst Street, Room 136
Control Board - Hayward, CA 94544
Attn: Ann Olson Bruce.Jensen@acgov.org

3443 Routier Road, Suite A
Sacramento, CA 95827-3098

| declare under penalty of perjury that the foregoing is true and corrett.

/[signa ture]
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Revisions to POS List, i.e. updates, additions and/or deletions.



